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April 22,2019

Katie 1zzo (katie.izzo@state.mn.us)
Minnesota Pollution Control Agency
520 Lafayette Rd. North

St. Paul, MN 55155-4194

RE: Comments on Planned Amendments to Rules Governing Water Quality Standards

Use Classifications 3 and 4, Minnesota Rules, chapters 7050 and 7053
Dear Ms. Izzo,

The comments below are submitted on behalf of WaterLegacy, a Minnesota non-profit
organization formed to protect Minnesota water resources and the communities that rely on them.
WaterLegacy strongly objects to the proposed rulemaking to remove and weaken numeric criteria
applicable in waters that have Class 3 and Class 4 designated uses.

Although the technical support document is beautifully produced, it is fundamentally
misguided in its understanding of the nature of water quality criteria and designated uses under the
Clean Water Act, the application of Minnesota water quality rules, and the role of regulations in
internalizing externalities from a few large dischargers to avoid costs to other businesses, farms,
and human consumers as well as to protect the use of public waters for aquatic life, wildlife,

downstream communities and future generations.

1. Proposed Changes Weakening and Removing Class 3 and Class 4 Water Quality Numeric
Criteria Violate the Clean Water Act and Implementing Federal Regulations.

WaterLegacy’s primary objection to the proposed Class 3 and Class 4 changes is that they
would violate the Clean Water Act (“CWA”) and its implementing regulations. We submitted
comments to that effect in response to MPCA’s 2017 Triennial Standards Review, and our

comments and referenced materials are attached here as Exhibits 1 and 2.!

! WaterLegacy’s Comments on MPCA 2017 Triennial Standards Review, Feb. 9, 2018 are attached as
Exhibit 1. WaterLegacy’s Triennial Standards Review Comments — References, Feb. 9, 2018 are attached
as Exhibit 2.
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Regulations promulgated by the U.S. Environmental Protection Agency (“EPA”) to
implement the CWA are clear: “States must adopt those water quality criteria that protect the

designated use.” 40 C.F.R. § 131.11(a). Minimum requirements for State water quality standards

submission under federal regulations provide:

The following elements must be included in each State's water quality standards
submitted to EPA for review:
(a) Use designations consistent with the provisions of sections 101(a)(2) and
303(c)(2) of the Act.
(b) Methods used and analyses conducted to support water quality standards
revisions.
(c) Water quality criteria sufficient to protect the designated uses.
40 C.F.R. §131.6 (emphasis added). MPCA’s proposed changes to Class 3 and Class 4 water
quality criteria do not meet these minimum requirements for a water quality standards submission.
In addition, EPA’s approval or disapproval of State-adopted water quality standards requires a

determination:

(1) Whether the State has adopted designated water uses that are consistent with the
requirements of the Clean Water Act;

(2) Whether the State has adopted criteria that protect the designated water uses
based on sound scientific rationale consistent with §131.11;

(7) Whether the State standards which do not include the uses specified in section
101(a)(2) of the Act are based upon appropriate technical and scientific data and
analyses.
40 C.F.R. §131.5 (emphasis added). MPCA’s proposed changes to Class 3 and Class 4 numeric
criteria fail to protect designated water uses in bodies of water across Minnesota and are not based
on a sound scientific rationale.

The CWA was adopted to protect the uses of the water for fish and wildlife and to protect
waters for fishing, swimming and recreation by humans. 33 U.S.C. §1251(a). The term “water
quality standards” does not start from the perspective of a polluter and the criteria that may be used
to impose limits on its specific discharge. Water quality standards under the CWA originate from
the perspective of the water body and include all of its designated uses.

In Anacostia Riverkeeper, Inc. v. Jackson, 798 F. Supp. 2d 210 (U.S.D.C. 2011), the court

struck down as inadequate a TMDL that ignored the effects of sediments and total suspended solids
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on recreational and aesthetic uses. The court explained,

The term water quality standard encompasses all designated uses of a water body

and all water quality criteria that define pollutant levels necessary to protect those

uses. . . 33 U.S.C. § 1313(c)(2)(A) (including “designated uses” as part of water

quality standards). In this sense, designated uses are not equivalent to water quality

standards, but are instead components of such standards.
Id. at 227-228. The court cited PUD No. 1 v. Wash. Dep’t of Ecology, 511 U.S. 700, 714-715
(1994) for the basic point that satisfaction of water quality criteria does not allow defendants to
sidestep effects on an impaired designated use. Anacostia Riverkeeper, Inc. v. Jackson, 798 F.
Supp. 2d at 228.

In Idaho Mining Ass’n v. Browner, 90 F. Supp. 2d 1078, 1081-1082 (D. Idaho 2000), the
court explained how this Clean Water Act framework applies to states in adopting and/or revising

water quality standards:

At a minimum [] states must revise their water quality standards to reflect existing
uses, i.e. those uses which are actually being attained. 40 C.F.R. § 131.10(i); 40
C.F.R. § 131(e). Furthermore, fishable/swimmable uses are favored. Section
101(a)(2), 33 U.S.C. § 1251(a)(2). Thus, where a state fails to designate a water
body for fishable/swimmable uses, the state must conduct a use attainability
analysis (“UAA”) in accordance with the provisions of the CWA. 40 C.F.R. §
131.10(j)(1). Conversely, a UAA is not required whenever fishable/swimmable
uses are designated. 40 C.F.R. § 131.10(k).

In this analysis, the court noted, not only are fishable uses favored, but EPA is entitled to
rely on a rebuttable presumption implicit in the CWA and EPA’s regulations at 40 C.F.R. part 131,
that in the absence of data to the contrary, fishable uses are attainable. Idaho Mining Ass’n v.
Browner, 90 F. Supp. 2d at 1085, 1087-1089, 1107.

MPCA has recently been advised by EPA that any changes to MPCA’s water quality
criteria must protect the most sensitive use for which the water body is designated. In response to
MPCA’s question, “Is a criteria (sic) established for a designated use and pollutant required to
protect any other designated uses or from other pollutant(s)?” the Director of EPA’s Water

Division responded:

With respect to MPCA's question, section 303(c)(2)(A) of the CWA states, “Such
revised or new water quality standard shall consist of the designated uses of the
navigable water involved and the water quality criteria for such waters based upon
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such uses.” [Emphasis supplied by EPA.] Note that the words “criteria” and “uses”
are plural. . . 40 CFR § 131.11 (a)(1) establishes the requirements for states in
adopting criteria as follows:

States must adopt those water quality criteria that protect the designated use. Such
criteria must be based on sound scientific rationale and must contain sufficient
parameters or constituents to protect the designated use. For waters with multiple
use designations, the criteria shall support the most sensitive use. [Emphasis
added]?

Similarly, the Administrative Law Judge (“ALJ”) Report disapproving repeal of the wild
rice sulfate standard emphasized that “any time a state revises or adopts a new water quality
standard, the standard ‘shall be such as to protect the public health or welfare, enhance the quality
of water and serve the purposes of the CWA.” 33 U.S.C. §1313(c).”® The ALJ found that the
Agency had failed to show that in repealing the standard MPCA was “protecting the public health
or welfare, enhancing the quality of water, and ensuring that the proposed water quality standards
provide for the attainment and maintenance of the water quality standards of downstream waters,
as required by federal and state law.” *

Under the Clean Water Act and under Minnesota rules, nearly all Minnesota waters
designated for Class 3 uses (industrial consumption) or Class 4 uses (agriculture or wildlife) are
also either explicitly or implicitly designated as Class 2 (fish, aquatic life, recreation uses).

In addition, CWA regulations require, “In designating uses of a water body and the
appropriate criteria for those uses, the State shall take into consideration the water quality standards
of downstream waters and shall ensure that its water quality standards provide for the attainment
and maintenance of the water quality standards of downstream waters.” 40 C.F.R. §131.10(b). See
also Minn. R. 7050.0155, stating, “All waters must maintain a level of water quality that provides
for the attainment and maintenance of the water quality standards of downstream waters, including
the waters of another state.” See also ALJ Report, supra, p. 53. There is no demonstration in

MPCA’s Technical Support Document (“TSD”) that the proposed rule changes would provide for

2 C. Korleski, EPA Letter to S. Lotthammer, MPCA, Mar. 5, 2018 (answers to questions pertaining to
designated uses and criteria), p. 4, Exhibit 3.

3 In the Matter of the Proposed Rules of the Pollution Control Agency Amending the Sulfate Water
Quality Standard Applicable to Wild Rice and Identification of Wild Rice Rivers, Minnesota Rules, (OAH
80-9003-34519) (Jan. 9, 2018), Report of the Administrative Law Judge, p. 52, Exhibit 4.

‘Id.,p.53
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the attainment and maintenance or water quality in keeping with the uses and criteria of
downstream States and Tribes.

Before MPCA can propose removal or changes to Class 3 and Class 4 numeric criteria
consistent with the CWA and 40 C.F.R. Part 131 MPCA must apply a sound scientific rationale
and determine what effects the changes in numeric criteria would have on the most sensitive uses
of the waters, including uses for fish, aquatic life, recreation and wildlife. Whether or not the
protection of aquatic life is the “purpose” of the Class 3 and Class 4 standards (TSD, p.8), MPCA
must demonstrate that removing numeric criteria for specific conductance, total dissolved salts,
salinity, hardness, chlorides, bicarbonates and pH would not adversely affect uses existing in
Minnesota waters at any time since November 28, 1975.

An initial list of questions that must be answered based on scientific and technical data
include the following:

1) Would removing the numeric criterion for specific conductance adversely impact uses of
water for aquatic life, including sensitive species?

2) Would removing numeric criteria for total dissolved salts and salinity adversely impact
uses of water for aquatic life, including sensitive species?

3) Would removing numeric criteria for chlorides adversely impact uses of water for aquatic
life, including sensitive species?

4) Would removing numeric criteria for bicarbonates adversely impact uses of water for
aquatic life, including sensitive species

5) Would removing numeric criteria for pH adversely impact uses of water for aquatic life,
including sensitive species?

6) Would removing numeric criteria for hardness (calcium) impact uses of water for aquatic
life, including increasing aquatic invasive species such as zebra mussels?

7) Would removing narrative criteria for total dissolved salts and salinity increase mercury
release or methylation in sediments as a result of sulfate levels, whether at the point of
discharge or downstream?

8) Would decreasing the prevalence and diversity of aquatic insects and fish as a result of
removing numeric criteria adversely impact wildlife that depend on their variety and
prevalence for food?

9) Would increasing methylmercury contamination of aquatic insects and fish as a result of
removing numeric criteria adversely impact wildlife, including birds and bats?

10) Would changes to any Class 3 or Class 4 criteria affect compliance with downstream water
quality standards of other States or Tribes with CWA treatment as a state authority?
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To answer these questions, MPCA must examine its own Watershed Restoration and
Protection Strategy (“WRAPS”) research to assess the contribution of pollutants to which Class 3
and Class 4 numeric criteria apply to fish and macroinvertebrate impairments. MPCA must also
review the paper MPCA scientists recently co-authored on sulfates, mercury and methylmercury
and other literature on specific conductance, calcium, sulfates and mercury contained in Exhibit 2
and previously provided to MPCA in connection with Triennial Review. MPCA must review EPA
guidance on specific conductance limits needed to protect aquatic life based on Minnesota data
provided in Exhibits 5 and 6. And MPCA would also need to conduct its own search of scientific
literature and data.

MPCA must also provide a rigorous discussion of the specific criteria and methodology
that the Agency proposes to apply any of its proposed narrative criteria as numeric effluent limits
to protect aquatic life and other uses as required under 40 C.F.R. §122.44(d)(1)(vi). MPCA has
historically declined to establish effluent limits to prevent toxicity to aquatic life in NPDES permits
despite the narrative criteria in Minn. R. 7050.0217, subp. 1, subp. 2. Without a clearly specified
methodology adopted in rule to protect aquatic life in all cases, any suggestion that the proposed
narrative criteria will be protective is at best a chimera.

It is likely that MPCA scientists already know some of the answers to the ten questions
listed above that must be asked in order to comply with the Clean Water Act before the Class 3
and Class 4 changes are proposed. Most of these answers do not support the rulemaking. In this
light, it would be a grave disservice to proceed with peer review or any other aspect of rulemaking
before MPCA provides these answers in a revised Technical Support Document and reflects its
findings in charge questions. To do any less would mislead scientific reviewers and substantially

distort the rulemaking process.

2. Proposed Changes Weakening and Removing Class 3 and Class 4 Water Quality Numeric
Criteria Misapply Minnesota Law.

As MPCA begins the process of re-evaluating the proposed Class 3 and Class 4 changes to
determine if any of them are consistent with the CWA and the need to protect designated uses,
MPCA also has an opportunity to correct some misunderstandings in the Technical Support

Document regarding Minnesota rules. Correcting these errors is likely to demonstrate other ways
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in which the proposed rulemaking is unreasonable.

MPCA proposes that all waters protected for industrial uses be lumped into a single
industrial consumption designated use class, regardless of their current uses or water quality.
(TSD, p. 12). In making this recommendation MPCA asserts, “The default classification for every
surface water of the state is 3C, unless that water is a wetland.” (TSD, p. 16). This is not correct,
and neither is the map on page 17 of the TSD that makes it appear that most of Minnesota is
designated Class 3C, the lowest class of industrial waters.

Minnesota waters designated for cold water aquatic life are only Class 3A or 3B waters,
not Class C; waters designated for cool and warm water aquatic life under and Class 2Bd also can
only be 3A or 3B, but not Class 3C; and waters designated for cool and warm water aquatic life
under Classes 2B or 2D can be designated Class 3A or 3B as well as 3C. Minn. R. 7050.0220,
subp. 1, items A to C. Only limited resource value waters are consistently Class 3C. Id., item D.
The vast majority of Minnesota waters are classified and protected by the more stringent numeric
water quality criteria for Class 3A and/or Class 3B industrial use. It is disconcerting that MPCA is
advocating removing numeric criteria from many thousands of waters across Minnesota without
even recognizing where these criteria currently apply.

It is also troubling that MPCA appears to believe that a few of the largest industrial
appropriators of water represent the universe of business needs for clean water. Apparently, the
Department of Natural Resources (“DNR”) selected 45 large appropriators to survey, and 11 of
these (less than 25%) responded, several more than once. (TSD, p. 28). There are serious questions
about the methodology of the survey, the small percentage of respondents, the disproportionate
representation of major dischargers of pollutants (industrial power plant, ethanol plant, taconite
mining operator) and the disparity between MPCA’s conclusions and the fact that its survey
respondents “ranked water quality consistency as extremely important.” (/d., pp. 27-28).

But, even more important for evaluating the impact of changes on business, MPCA seems
to have made no attempt to contact any businesses that use water under a state general permit to a
governmental subdivision. Minn. Stat. §103G.271, subd. 1(c). DNR doesn’t even issue individual
water appropriation permits to users of less than a million gallons per year. Minn. Stat. §103G.271,
subd. 4. It is likely that many businesses that require clean water or are sensitive to costs for

treatment of water polluted by others obtain their water under a general permit.
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Yet more problematic, MPCA proposes a “narrative translator” to ensure that effluent
limits are not applied unless there is a current, active DNR surface water appropriation permit for
that particular water, as illustrated below in an example for how a hardness standard might be
applied (TSD, p. 32):

Figure 6. Flowchart explaining the draft industrial consumption narrative translator process
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This chart demonstrates a view of designated uses inconsistent with the Clean Water Act.
The CWA protects all uses of water that have existed at any time since November 28, 1975, 40
CFR §131.3(e), and precludes degradation of water that could sustain that use. 40 C.F.R.
§131.12(a)(1). MPCA'’s concept that a body of water need only be protected for the largest active
appropriators gives away public goods to a few industries. This view does violence to the CWA
and conflicts with MPCA’s duty “to establish and alter such reasonable pollution standards for any
waters of the state in relation to the public use to which they are or may be put.” Minn. Stat.
§115.03, subd. 1(c)(emphasis added).

MPCA’s dismissal of concerns about removing numeric criteria for pH also seems to
misunderstand the Agency’s own rules. MPCA claims that repealing pH criteria doesn’t matter
because, “Every NPDES wastewater discharger is required to discharge pH between 6 and 9 under
the state discharge restrictions in Minn. R. 7053.0215.” (TSD, p. 33). But this is not true. Chapter
7053 and this specific provision apply only to municipal sewage plants. They do not protect waters
or businesses downstream of coal plants, ethanol plants, taconite or copper-nickel mines from

acidic or alkaline discharge.
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MPCA'’s statement that [t]here is no generally established method to calculate reasonable
potential or develop an effluent limit for a narrative standard” (TSD, p. 30), conflicts with CWA
regulations that require precisely this analysis. 40 C.F.R. §122.44(d)(1)(vi). MPCA takes this
reticence to impose effluent limits one step further in proposing that the process to “translate the
narrative standard into a numeric value” could be done either in rulemaking or later working hand-
in-hand with “stakeholders” to develop a guidance document. (TSD, p. 31).

However, a rule that provides no method for implementing a new narrative criteria until
after repeal of existing standards would be unenforceable, unprotective of water quality, and void
for vagueness under Minnesota precedent. See e.g. In re Charges of Unprof’l Conduct Against
N.P. (“Inre N.P.”), 361 N.W.2d 386, 394 (Minn. 1985)(rule that is indefinite or lacks standards
for enforcement is void for vagueness); Proposed Rules of the Minn. Pollution Control Agency
Governing Compost Facilities (Office of Admin. Hearings June 16, 2014) (No. OAH 11-2200-
31142),2014 Minn. ENV LEXIS 24 (rule allowing a site to accept additional types of compostable
materials “after review by the Commissioner” was too vague because it failed set forth any criteria
to guide the Commissioner’s review or approval.)

These comments do not describe every place where it appears that MPCA seems to
misconstrue Minnesota rules. These errors are indicative. It appears that MPCA has overreached
to find grounds to remove water quality protections, exercising an imperative of will rather than

the Agency’s reasonable judgment.

3. Proposed Changes Weakening and Removing Class 3 and Class 4 Water Quality Numeric
Criteria would Allow Large Dischargers to Privatize Profits and Socialize Externalities.

WaterLegacy’s experience litigating cases arising from NPDES permits suggests that
MPCA may have been brought to this rulemaking as a result of pressure from a small group of
large dischargers. Just like a compass can veer wildly in the presence of a strong magnet, it seems
that MPCA has lost its sense of direction.

Since at least 2000, the U.S. Steel Corporation (“U.S. Steel”) has been urging MPCA to
modify Class 3, 4, and 5 standards to remove criteria with which Minntac Tailings Basin discharge

might otherwise need to comply.’ U.S. Steel sued MPCA in February 2017, seeking what the

> D. Hall, MPCA letter to D. Johnson, USX- Minnesota Ore Operations, Feb. 16, 2000, p. 2, Exhibit 7.
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company perceived as “appropriate water quality standards for the re issuance of the Minntac
Tailings Basin NPDES/SDS permit.”

In October 2017, U.S. Steel proposed as a “path forward. . . so that we may resolve the
pending litigation” that MPCA would act with dispatch on its requests to remove downstream
water quality designations and to revise the Class 3 and Class 4 standards to remove numeric
criteria. U.S. Steel’s letter insisted that “MPCA will prioritize revisions of Class 3 and 4 water
quality standards” and use its best efforts to complete all or a significant portion of the revision by
June 30, 2018.7

The PolyMet copper-nickel mine project also benefits from the proposed rulemaking. In a
signature act before her retirement, Metallic Mining Sector Director Ann Foss prepared a “legacy
assurance” memo for the assignment of the LTVSMC Tailings Basin to PolyMet advising that no
water quality treatment or mitigation would be needed for existing pollution.® The memo stated
with respect to Class 3 and Class 4 standards that “MPCA has made this rulemaking a high priority
and expects to propose revisions in 2018,” and that in this rulemaking, “MPCA expects
that these standards will either remain unchanged or become less stringent.””

MPCA’s internal communications reflect that “there has been a lot of concern from
dischargers that they may be held to meeting standards that are very old.”!? The bias favoring the
largest dischargers who not only have a seat at the table but set the table in the first place, is evident
even in MPCA’s selection of “peer reviewers” for Class 3 and Class 4 standards. In listing areas
of technical expertise for peer review of water quality standards, MPCA has prominently proposed
to include reviewers with “Expertise in mining.”!!

Admittedly WaterLegacy’s review is still incomplete, but each part of the record examined

thus far suggests a focus in rulemaking that is inimical to the Clean Water Act and to the very

6 U.S. Steel letter to S. Lotthammer, MPCA re Minntac Tailings Basin — Use Attainability Analysis and
Site-Specific Standard Requests, Oct. 2, 2017, p. 1, Exhibit 8.

"1d., pp. 1-2.

¥ Ann Foss, Metallic Mining Sector Director, MPCA, Legacy Permitting/Financial Assurance for Change
in Assignment Former LTV Steel Mining Company (LTVSMC) Tailings Basin and Plant Site, Dec. 12,
2017, Exhibit 9.

’ Id. at 4.

19 Email from C. Neuschler, MPCA to J. Berg, MPCA re Update- MPCA Class 3 /4 Rules, Sept. 7, 2018,
Exhibit 10.

' Email from P. Engelking, MPCA to L. Lyle, MPCA Expertise required for peer reviewers of Class 3
and 4 standards, Dec. 12, 2018, Exhibit 11.
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purpose of regulation. The CWA was enacted to protect water quality for all users - human, plant
and animal - by internalizing the costs of pollution so that dischargers, rather than the public or the
environment would bear the brunt of those costs. What MPCA has proposed to do is turn this value
system upside down and impose the costs of point source water pollution - much of which is
released by a handful of coal plants, mines, and ethanol plants - on public waters. With respect to
industrial uses, MPCA explicitly endorses the concept that if businesses on the receiving end of
polluted water have the capacity to treat that water, they rather than the upstream discharger should
pay that cost. (see TSD, pp.12, 14, 29).

The proposed Class 3 and Class 4 standards revisions are not only in conflict with

environmental law; they are also short-sighted and unreasonable economic policy.

Conclusion
WaterLegacy respectfully requests that MPCA’s proposed Class 3 and Class 4 rulemaking
be set aside as a time-consuming and wasteful exercise that can only result in violation of the Clean
Water Act and a distortion of economic incentives to reduce water pollution. What Minnesota
needs right now is a regulatory agency that will protect our waters and our ecological communities
as a public good, not an MPCA constrained and directed by a few powerful dischargers. MPCA
should chart a new course to prioritize rulemaking that preserves outstanding waters and protects

aquatic life and human health threatened by existing pollution in impaired waters.

Sincerely yours,

Paula Goodman Maccabee
Advocacy Director and Counsel for WaterLegacy

cc. Commissioner Laura Bishop, MPCA (Laura.Bishop@state.mn.us)
Christopher Korleski, EPA (Korleski.christopher@EPA.gov)
Barbara Wester, EPA (Wester.barbara@EPA.gov)

Enclosures: Exhibits 1 through 11
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